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NOTES. 

Carriers — Discrimination — Services Outside of Public 
Profession — When a carrier goes beyond the scope of its public 
profession or renders gratuitously to a portion of its patrons a 
service which it does not hold itself out as willing to render for the 
public in general, a form of discrimination arises quite as significant 
in its legal aspect as discrimination in the matter of rates. As to 
the state of the law on the subject, there is no doubt, 1 but in view of 
the unusual practical importance of its effect when applied to exist- 
ing conditions, its operation is interesting to observe. 

Of such a result, a Series of more or less related cases which 
have come before the Interstate Commerce Commission furnish an 
admirable illustration. In 1912 a confectionery merchant with a 

•Chicago & N. W. Ry. v. People, 56 111. 365 (1870). 
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shop located at some distance from the center of the city of Wash- 
ington, conceiving that he was being discriminated against by cer- 
tain railroads in that city, in that store-door deliveries of interstate 
freight consigned from certain points were being made free of 
charge to merchants in Georgetown whose shops were situated at 
a greater distance from the railroad station than his own, petitioned 
the Interstate Commerce Commission for relief. Though the prac- 
tice in question had been in existence for nearly thirty years, the 
Commission found that discrimination existed and issued an order 
directing its abatement. 2 

Less than five months later a similar case came before the 
Commission. 3 The citizens of Anacostia, a suburb, inspired by the 
success of the earlier petition, urged that there was discrimination 
in the extension of store-door deliveries to Georgetown and other 
sections of Washington, when it was denied to them. The Com- 
mission found that this service was unjustly withheld from Ana- 
costia and ruled accordingly. 

But this matter was not destined to remain long of purely 
local significance; the previous cases had paved the way for a case 
of far greater consequence.* The carriers, influenced by the two 
prior decisions, proposed to withdraw entirely the free-delivery 
service from the city of Washington. The Commission properly 
held that the motive of the carriers was immaterial, even though 
it might be in retaliation to the former orders of the Commission, 
and to avoid the extension to the points therein indicated, but held 
that to withdraw the service at Washington would be discrimination 
in favor of Baltimore, and so refused to allow it. 

The final and climactic chapter in the story was thereupon 
written when, in order to effect the withdrawal at Washington, the 
service was withdrawn at Baltimore also. 5 An immediate protest 
was voiced by the Merchants and Manufacturers' Association of 
Baltimore, which contended that in view of the discontinuance of 
the service, the existing rates were unreasonably high, but the Com- 
mission found the rates as continued neither unreasonable nor un- 
justly discriminatory. 

Three cases involving this principle have recently come before 
the Supreme Court of the United States. While the general rule as 
laid down in The Express Cases 9 permits a carrier to discriminate 
between patrons, such as other railroad companies with whom it is 

'Casassa v. Pennsylvania Railroad Co., 24 I. C. C. 629 (1912). 

'Anacostia Citizens Association v. B. & O. Railroad Co., 25 I. C. C. 411 
(1912). 

'Washington, D. C. Store-Door Delivery, 27 I. C. C. 347 (1913). 

'Merchants' & Manufacturers' Assn. v. Baltimore & Ohio R. R. Com- 
pany, 30 I. C. C. 388 (1914)- 

* 117 U. S. 1 (1886). For a discussion of the opposite view see 4 R. C. L., 
§61. 
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not dealing as shippers, under the Act of 1887 a railroad is placed, 
in its relation to other railroads and within certain limitations, in 
substantially the same situation that it occupies in respect to ship- 
pers. 7 This act, while prohibiting discrimination and compelling 
the interchange of facilities, contains a proviso that a carrier shall 
not be required to give the use of its tracks or terminal facilities 
to another carrier. 

In Pennsylvania Company v. United States, 6 it was held that 
an order of the Commission requiring a carrier to desist from its 
practice of refusing to interchange carload freight with one connect- 
ing carrier within the switching limits of a city, while performing 
such service in connection with other connecting carriers within 
those limits, was not in violation of the proviso of the Act of 1887, 
as requiring a carrier to give the use of its tracks or terminal facilities 
to another carrier. 

In Louisville and Nashville Railroad v. United States" two 
carriers furnished switching service to each other in their yards, 
and to a third carrier on all except coal and competitive business. The 
Commission directed the two carriers to eliminate this discrimina- 
tion by furnishing such service to the third on all commodities for 
which they furnished such accommodations for each other. On be- 
half of the respondents it was contended that this order was in vio- 
lation of the Act of 1887 and constituted a violation of the con- 
stitutional provision against taking property without due process 
of law. It was pointed out that the order in Pennsylvania Company 
v. United States 10 was to discontinue discrimination, while here 
there was an affirmative order to devote their property to the use 
of a competing carrier, but this argument apparently had no effect. 

The last of the three cases has a more intimate bearing upon 
the Washington delivery cases, since it involves services furnished 
to individual shippers and not to connecting railroads. A railroad 
company had erected six-ton scales adjacent to its stockyards in 
fifty-four towns in Minnesota, which scales were not connected with 
the tracks or buildings of the railroad. The Minnesota Commis- 
sion ordered the installation of a similar scale in the village of 
Bertha. The Supreme Court of Minnesota found that the scales in 
question installed at fifty-four of the defendant's stations were not 
used in the transactions between carrier and shippers. It appeared 
that cattle actually shipped were weighed upon track scales after 
the stock was loaded and not upon the scales at the stockyards. 
The scales were used by dealers in buying and selling in the towns 
where they had been placed, and though it clearly appeared that 

'Act Feb. 4, 1887, 24 St. at L., 380 Chap. 104, Comp. Stat. 1913, §8565. 
"236 U. S. 351 (1915)- 
•238 U. S. 1 (1915). 
"Supra, note 8. 
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these instruments had no direct part in transportation or selling 
at terminal yards, they were convenient in stock dealings and 
tended to bring business to a town and to give it an advantage over 
a place where none existed. The railroad did not controvert the 
finding that discrimination existed. The Supreme Court, how- 
ever, held that the order directing the installation of an additional 
scale amounted to the deprivation of property without due process 
of law, and that the commission should have given the railroad the 
alternative of abating the alleged discrimination by discontinuing 
the use of existing scales. 11 

The services complained of in this case unquestionably con- 
stituted a preference to the towns supplied, but it is interesting to 
note the further finding that they were wholly unconnected with 
the carrier in its relations with shippers. In this particular the 
Minnesota case differs essentially from the delivery cases, where 
the services, though likewise gratuitous, were performed by the 
carrier as carrier and bore a relation to the ordinary undertaking 
of carriers, viz., the transportation and delivery of goods. The 
railroad, however, did not contest the finding that discrimination 
existed and merely attacked the order of the Commission because 
it was not in the alternative. The interesting question, therefore, 
whether a carrier may favor a town by a gratuity entirely uncon- 
nected with transportation was not presented. 

Such cases assume importance chiefly as striking examples of 
the manner in which an apparently well-intentioned liberality on the 
part of carriers toward a considerable portion of their patrons is 
often frustrated by the objection of the minority to the apparent 
economic prejudice of the public at large. But upon the assump- 
tion that equality of opportunity is of paramount public importance 
no other conclusion is possible. 

B. M. K. 



Constitutional Law — Does a State Workmen's Com- 
pensation Law Apply to An Employee of An Interstate Rail- 
road When Engaged in Interstate Commerce? — The question 
as to whether the Federal Employers' Liability Act and a state 
workmen's compensation act can both be applied to regulate the 
liability of an interstate railroad for injury to an employee engaged 
in interstate commerce, — the former covering injuries resulting from 
negligence and the latter covering injuries not resulting from negli- 
gence, — has recently been decided in the affirmative by the New 
York Court of Appeals. 1 

The plaintiff was employed in connection with the general 

"Great Northern Railway Company v. Minnesota, 238 U. S. 340 (1915). 
1 Winfield v. N. Y. Central & H. R. R. R, Weekly Underwriter (N. Y.), 
Nov. 27, 1915, p. 667. 



